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February 25 | 7 oo 
| NEW HAMPSHIRE LAW LIBRARY, 
vr, Jenes J. Barry, Commissioner | | 
Departacnt of Public Welfare | ocT 01 1998 
State House Annex ; nis a ; 
Concord, New Hampshire i | CONCORD, NF 


Re: Bonjamin F. Doo, Sr., Pending OAA 
Conter Oseipes — 


Dear lir. Barry! | 


We have at hand your letters of 
Decerber 13, 1957 and Febru:ry 1, 1958 4n which you requested our 
opinion as to the effectiveness and permanence of the support pro= 
vision incorporated in a deed from the ebove named applicant to his 
son dated Septexber 10, 1954, which contains the following language 
"Xt 4g part of the consideration for this decd that the grantor shall 
havo a home with the grantee during the lifetime of the grantor and the . 
grantee is to take caro of the grantor as long as he, the grantor, lives." _ 
You hove advised us that the son subsecausntly conveyed the real estate 
4n quostion to some third party end that the applicant did not join in 
said conveyance. We understand, howaver, that the son has continued to 
provide 2 home for the applicant at a different location and has con- 
tinuted and 4s continuing to provide for his needs. 7 


The quoted lanjuage from the deed does 
not 4n our opinion indicate an 4antention of the parties to create a cone 
dition subsequent as there is no provision for a right of ontry for con- 
dition broken. It is also sipnificant that the deod mrely recitos an 
obligation on the part of the gon "to provide a home" and docs not | 
specify thet he is to provide his fsthor with a hone on the premises cone: 
veyed, It has been held that whoro the only consideration for a convey- 
ance 48 the agreement of the vendee to support and maintain the ‘vendor 
durin. thc life of such vendor the vendor shall hive no lion against the 
premises convoyed. Arlin ve Ercw,s hy KH, 102. For the reason cited 
above, and in view of the fact that thore his been an intervening third 
party purchaser, we do not believe that the son's agreement to support 
4s a covenant which runs with the land and we doubt that the court, Sm. ts 
the event of the son's failuro to support, would set aside the deed and 
restore title of the property to tho applicant. - a a 
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Mr. James J. Barry, Comnissioner Leo 
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It is our opinion, howover, that 4f the 
son should fail or refuse to support his father and provide him 


' with a home that the court would enforce the agreoment in an approe 


priate action brourht by tho arplicant egainst his son. 


"A grantee by accepting a deed of conveyance 
for a consideraticn to be porformed such, for 
instance, as to support tho prantor becomes 
teund to perform his obligaticn just as he 
would be had he become party to an indenture 
in which he cxpressly - agreed: to perform 
such odligation." Thorpson on Real Prorerty, 
' Vol. 6, 8. 3210. 
7 — 
"Courts of equity have’ a marked tenden 
to afford the grantor relief becausa of the 
egranteo's refusal or fallure to furnish oUup= 
port in accordance with &' promise given in 
consideration cf the deed, particularly where 
the grantor 4s of advanced yours and without 
other ioans, Relief may be granted 4n a proper 
case whether there 4s a promise to furnish 
support or a promise to pay a definite amount 
to be used for support." 26 C.J.5., Decds, 8.21 b 


ince the son has continued to previde 
his father with a home and care for his needs and has expressed a will- 


ingiess to continue to do so the applicant does not in our opinion have > 
a cause of action against his son at the present time. 


Very truly Yours, 

| 

| 
Coorge T. Ray, Jr. 
“assistant Attorney General 
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